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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 27th day of My, 1994

DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-12632
V.

Nl CKOLAS A. TRAUB

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

The respondent has appealed fromthe oral initial decision
issued in this matter by Adm nistrative Law Judge Jerrell R
Davis on Septenber 18, 1992, at the conclusion of an evidentiary
hearing.! By that decision, the law judge affirmed an order of
the Adm ni strator suspending respondent's comercial pil ot

certificate (No. 548436362) for 90 days on allegations that he

!An excerpt fromthe hearing transcript containing the oral
initial decision is attached.
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viol ated sections 91.13(a) and 91.119(b) and (c) of the Federal
Avi ation Regul ations (FAR), 14 CFR Part 91,2 as a result of a |ow
flight over a freeway which is alleged to have occurred while
respondent was giving flight instruction.

Respondent raises three issues on appeal.® He argues that
the law judge's credibility findings should be reversed because
they are based on what he clains is inherently incredible
testinmony. He further asserts that even if the credibility
findings are adopted by the Board, the FAR section 91.119(b)
viol ati on, which was upheld based on evi dence of all egations
whi ch respondent clains were not alleged in the conplaint, should

be dism ssed as a matter of due process. Finally, respondent

°’FAR 88 91.13(a) and 91.119(b) and (c) provide as foll ows:

8§ 91.13 Carel ess or reckless operation.

(a) Aircraft operations for the purpose of air navigation.
No person may operate an aircraft 1n a careless or reckless
manner so as to endanger the |ife or property of another.

8 91.119 Mninmum safe altitudes: Ceneral.

Except when necessary for takeoff or |anding, no person

may operate an aircraft below the following altitudes.......

(b) Over congested areas. Over any congested area of a
city, town, or settlenent, or over any open air assenbly of
persons, an altitude of 1,000 feet above the highest
obstacle within a horizontal radius of 2,000 feet of the
aircraft.

(c) Over other than congested areas. An altitude of 500
feet above the surface, except over open water or sparsely
popul ated areas. In those cases, the aircraft may not be
operated cl oser than 500 feet to any person, vessel,
vehicle, or structure.

The Administrator has filed a brief in reply, urging the
Board to affirmthe initial decision.
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contends that the law judge erred in declining to waive sanction
under the provisions of the Aviation Safety Reporting Program
(ASRP).* For the reasons that follow, we deny respondent's
appeal .

On the day in question, two Los Angel es County deputy
sheriffs were traveling in a patrol vehicle on Interstate 5 when
t hey observed an aircraft operate directly over the freeway at a
low altitude, for at |east one-quarter of a mle. The deputy
sheriff who was driving testified that he observed the aircraft
make a quick descent and then travel at a level altitude al ong
the center divider of the freeway. He testified that the
aircraft passed over the patrol car at an altitude of 50-100
feet, basing this figure on his estimate that the aircraft's
altitude was two and one half tines the height of a forty-foot
light pole. The deputy sheriff riding in the passenger seat
testified that the aircraft operated over the freeway for at
| east 30 seconds, at an altitude of 75-100 feet. Both deputies
testified that they were concerned because the aircraft appeared
to be maki ng an energency | anding, and al so because it appeared
to be landing in an area adjacent to a state prison, |eading them

to believe that the aircraft's operator could be part of a prison

“The ASRP provides that the tinely filing of a report with
t he National Aeronautics and Space Adm ni stration (NASA)
concerning an incident affecting aviation safety will, in certain
i nstances, result in the waiver of sanction against the airman in
any enforcenent action which may arise out of such incident. FAA
Advi sory Circular 00-46C sets forth four criteria for the
eval uation of waiver of penalty entitlenent, including that the
“violation was inadvertent and not deliberate.” See Para. 9c.



escape.

Both deputies describe the traffic at the tinme of the | ow
flight as noderate,® with vehicles in each of several |anes,
traveling at 55-65 nph.® The aircraft was so | ow that the deputy
sheriff who was driving was able to see a male pilot and he was
able to read the aircraft's registration nunber to his partner.

Both deputies testified that the aircraft never |anded. They
observed it ascend, bank to the right, and depart the area to the
east. The deputy sheriffs reported the incident to the Federal
Avi ation Adm nistration (FAA). Respondent was subsequently
identified as the pilot-in-command of the aircraft. He was
giving flight instruction to a student pilot at the tinme of the
oper ati on.

Respondent and his student both deny operating at a | ow
altitude over the freeway. According to the student, the
aircraft was at an altitude of 4,500-5,000 feet when respondent
pul |l ed back the throttle so that the student could performa
simul ated forced | anding. The student saw a grassy area to his
| eft and behind him and he decided that it was a suitable
landing site. He circled, aligned the aircraft, and approached
to land. The student testified that he ignored everything to his
left and right. He did not pay attention to the freeway because

he was trying to focus on the center of the grassy area, where he

®The incident occurred on a Saturday.

®There are housing tracts to the west of the freeway. There
is no evidence the aircraft operated over the housing area.
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intended to land.” This was his first unassisted forced
simul ated | andi ng, and he admts to being very nervous.

Respondent testified that he paid close attention to where
the aircraft was going and what the student was doing. He
insists that the freeway was never in front of the aircraft, nor
was it ever directly underneath them According to respondent,
other than crossing the freeway at a very high altitude, the
aircraft did not operate over the freeway. |In fact, respondent
testified, the aircraft was too high when it crossed the freeway
because the student overshot the landing site. Respondent
expl ai ned that new student pilots are "very ground shy."

The FAA inspector who investigated this incident testified
that respondent's allowing the aircraft to operate over the
freeway at a low altitude was "inconsistent” with proper student
instruction. In his opinion, it would have taken respondent no
nore than a few seconds to take control of the aircraft when his
student went below altitude m ninuns. The Adm nistrator took the
position that sanction should not be waived under the ASRP.® The
| aw j udge agreed, and affirmed the Adm nistrator's order inits
entirety.

Board precedent is clear that credibility determ nations are

generally within the exclusive province of the | aw judge and wl |

"According to respondent, the student ainmed towards a tree
whi ch was at |east 600 feet fromthe freeway.

8 The Administrator's counsel stipulated to the fact that
respondent filed a tinely report under the provisions of the
ASRP.
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not be disturbed in the absence of arbitrariness, capriciousness,

or sone other conpelling reason. Adm nistrator v. Smth, 5 NTSB

1560, 1563 (1986). Respondent argues that the testinony of the
two deputy sheriffs is "inherently incredible" because it was not
corroborated by reports of conplaining notorists. Although such
evi dence m ght have strengthened the Adm nistrator's case, its
absence does not, in our view, create doubt as to the w tnesses'
version of the events. As the |aw judge noted, these deputy
sheriffs had no reason to fabricate the allegations. Mor eover,
the | aw judge heard and saw all of the witnesses and was in a
position to judge their denmeanor. Respondent offers us no
persuasi ve reason to reverse the law judge's credibility

fi ndi ngs.

Respondent argues that even assum ng the deputy sheriffs
testinony is credible, the evidence still fails to support the
finding that the aircraft was operated over a congested area. W
di sagree. Respondent notes that the conplaint alleged that there
was heavy traffic over Interstate 5 at the tine of the | ow
flight, but that the | aw judge concluded that there was noderate
traffic. 1In the Board's view, even if Interstate 5, a mmjor
California freeway, is not "bunper to bunper” on a | ate Saturday
afternoon, noderate traffic in every lane still renders it
"congested,"” for purposes of the regulation. See also

Adm nistrator v. Dutton, NTSB Order No. EA-3204 (1990) ( Mbderate

traffic on a highway at 12:55 p.m is a congested area for
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purposes of the mininmumsafe altitude regulation).® W adopt the
| aw judge's findings as our own.

Finally, we are not persuaded that respondent's conduct was
such that he should be able to benefit fromthe ASRP.
Respondent's decision to permt the continuation of his student's
simul ated forced | anding such that there was a significant |ow
overflight cannot be considered inadvertent. The |aw judge
accepted as established that this flight at 100 feet or |ess

above the freeway continued for one-quarter mle.

ACCORDI NGLY, I T IS ORDERED THAT:
1. Respondent's appeal is denied;
2. The Admnistrator's order and the initial decision are
affirmed; and
3. The 90-day suspension of respondent's comrercial pil ot
certificate shall begin 30 days fromthe date of the service of
this order.

VOGT, Chairman, HALL, Vice Chairman, LAUBER and HAMMERSCHM DT,
Menbers of the Board, concurred in the above opinion and order.

°There was al so evidence that the aircraft was operated
horizontally within 2,000 feet of a housing area. W reject
respondent’'s contention that he was not put on sufficient notice
to defend against this charge. The conplaint alleged a violation
of FAR 8§ 91.119(b), which prohibits low flight over a "city,
town, or settlenent.” We think this |anguage includes housing
areas adjacent to the freeway.

For purposes of this order, respondent nust physically
surrender his certificate to an appropriate representative of the
FAA pursuant to FAR 8 61.19(f).



